APPENDIX J

CORRESPONDENCE CONCERNING THE UNITED STATES GO VERNMENT'S REQ UEST
FOR PERMISSION TO CONDUCT SAMPLING IN CANADA
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Ministére des Affaires dtiangares

Depariment of Foreign Afairs p ,
iP9Y . Bt ouCommerce Imernationa!

angd Internationel Trade

Mrs. Susan Lysyshyn

-GCounselior .
~ Economic and Environment,-

Science and Technology Ssition”

. Embassy of the United Statss of America

480 Sussex Drive . -
Qitawa, ON
K1N 1G8

- Dear Mrs. Lysyshyn:

- I' wish to thenk the US Environmental Protection Agency (EPA) for
contacting Environment Canada, the Province of British Columbia, and
the Department of Fareign Affairs and intemational Trade ragarding their
interest in collecting sediment and watsr samples from the Canadian
portion of the Columbila River within the Provinee of British Columbia. |
understand these samplas were to assist the EPA in determining whether
Lake Roosevelt in the Stats’s Washington should be classified as 8 US _
Superfund site. e - . |

Ris my '.(JNdemtandlng that cnnperatton on addressing .. :

fol

environmental issues In this region Is examplary. However, i i clearthat -

~the EPA's request to collect sediment and water samples-in Canada for.

US Superfund purposes and for potential fitigation In the US is difierent
and outside the nomal arsas of cooperation. Disoussions batween
Canadian and US officlals suggest In fact that a request of this nature is

without precedent and 8 gu}dlnﬁ framework.
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Of specific Intarest to the Government of Canada. is how issues
conceming recipracity, savereignty, and liability will ke addressed in the
sbeence of a clearly defined framewark. Recognizing the potential
implications for both countries, Canada has reservations about
proceeding on an ad hoc basis and would recommend that we discuss

this matter more fully befors addressing the EPA’s request,
- ‘ ‘Yours truly,

.
¢ Anne Charles

P . J.Ditamr - * . . l
T % 7 United States Transboundary Division

o Jenna McKay-Alie, Dirbetar-(Armericas Division), Environmen

Canada
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FEmbassy of the Uniied States of America
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Mr. Bruce Levy, Directer
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Separtment ©f Foreign Affairs & Int e‘nc:;c 8l
Lester B. Pearson Building, Flecor A=~ 6

125 Sussex Drive

Ottawa, Ontario X1A 0G2

Dear Mr. Lev

b

2001 add+ ssed to my predecesscr, Susan Lysyshyn, regarding the
ragquest gy the U.S. Environrenta; Protection Rgency (EPA)
S"pcrfund program -0 ”ol:éc’ ediment samples from portions of
the Colummia River in Canada within the Province of Britisnh
Columbia. I would like to clarify and more thoroughly exolaln

o

I am responding to & letter by Anre Charles of July 23,
Y

the purpose, benafits and possible impl:cations of EFA’s

propos=d sampling in Canada, gs well as restats my Government's
request to perform this sampiling.

The EZA Superfunc program is under:a<_1g &n assescmen* of
ucnuamlnat&or in a perticn of the Columbia Rivar in Washington
S-ate Just south of the U.8.-Canada border. EPA is conducting
this assessment at *heﬁreqdest of the Colville von‘edera:ea
Tribes and the :ooxa“e ribe. of Ind1¢n~ of Waehlng*Oﬁ <ta

e

:Th-s also *"volv»s th='aasessﬂent cf approximately n*netv (9

mires and mills in the U.S. that have bean _Qentifie
pctentiai contaminant sources to the Columbia Riwvar. In
to establish “backg*ound” or “reference” concen*ra:ic
secking to collect sediment samples from locations u"SELean of
petential ceontaminsnt sourcas. Based cn the location of
petential contaminant sourc2s and the direction of River flow,
locatlons to COL'eut “background” oxr “ret erence nples
' e i tlegar, B.C.
AL , 5 1 0% the in
, A figure =hcx1ng the proposed sample 1
‘orov1ded in Enclesure i. Further explanation of the aamp¢irc
propssed, including EPA’s intended coordinatien efforts wizh
the Goverrment of Canada, iz provided in Enclosure 2.

 Analytical results of ssdimen: sazmples collected from
“background” or “reference” locationé in Canada would narely be
. .Compared to the results ¢f ssdiment sam“ies collectes from
aleng tne Celumbia Ri"e' in the U.5. <Samples collected by EPA
in the 0.$., in compariscn to those proposea for collection in
Cznada, will help determ ne if some portlon of C.S8. waters
should be prioritizec for further investigation and clearup.
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Ac:o"dqulx, £PA L5 sesxing LC gather data for purpcses of sizz
r&or;t:zatl o, not for QOtential-Li:igatlon in U.5. courts
iz .

n interss

Additzicnally, for the informaticn to DE useful, it is
impeortant that :re protocols under. wnich rhese samples are
teken match -hosé of samples collected in the U.S. I &assux

‘you that Canada’s coasent ragarding the preposed sampling dees’
not constitute an open-ended commitment te allow future EPA
activitiss in Canadian territory. If EPA cdetermines that

;
additienal sampling is reguirzed, EFR will again consult wilin
i seek the consant of the Capadian gcvernment.

Excellent exarples oI bi-naticnal cocperaticon Abound, such
as the sampling conducted by Enviranmant Cariada in the United
States near Superfund sites zlong the Niagara and St. Lawrence
Rivers to halp L"‘fA-l the gozls of the Great Lakes Water .

Quality Agreenent. & ther demonstration of trans ~poundary
cooperation ln”luﬂés samnllnq conductad this year in Canada by
the United States Geclogical Survey and the Washington Stare
Cepartmenc of E:ology at Lowar Arrow Lake in Castlegar.
_ Finally I wish to- peiar out that collaborative efforts ‘r
the Columbia River regicn betwasn EFA and the Britigh Columbie
Ministry of Water, Land and Air Protection (WLAP) already ex+s;
through an exchange of 11form=twoq and expertise on unigque and
‘complex contaminated sites, such as the coordination of EPFA’s
review of documents related to the first ohase ecolocaical risk
assassment (ERA) for a coptaminated site. located ~aicng tna
ColUfPrd wiver in Trail, B. C This site in Canada, fo. which®
an z83u¥sment of tcie ext2ERY “and magnitude of contamination is
being conducted, includss an “area of intsrest” extending aleng
W .

e Columbia River from the inte:naciuna; “uqﬂﬂa“y to
Castlegar. It 1is 1mp‘fhan- to Lﬁdaf nad
interest” bemnc assesse’ C: is
= (.5. portion of
y the EPR Cuoe::&nd prcg*am. g
A& region demonstrates both céuntrie

-

jn g
m

Folt<1 g (w3
ntamination issues along the Tcelumbiza Riv
nternaticnal boundary and that in orzder for gach ccun;rv Lo
attar understand the common challengss of contaminated sites
£ this nature, it is important that information and datae be
ccessible for the mutuel 2anefit of both countries. Z2R
2liavas that tnhe zestlts of sadiment sampl2s colle:t=: from
he U.S. perrien of the Columbia Rver and tie Yesults of chose
samples progosad for collsction in Canade will p:“V1de useful .
data teo the BC Ministry of Water, Land and ALz ?:CLECClvn in
its assessmerct of centaminatiop along Lh= Columbiz BRivec.
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T nope this clarificatica of EPA’sS request addresses the
concerns raised in vour lerter. If you approve EPA to concuct
sampling with this clarxification, we will inform EPA To prccessc
in close coo*diﬁation and communiczticn with Envircenment Canada

Land and Air Protection. Hou~"e:, iE
ions, and/cr desire-a mesting o
ie

r
you have ada;rib ai gues _
this of & would be happy tc coordinate it.

conference call,

Because :t is important for EZPA to cemplete all
assessment-related activities within the statutory deadline cof
Rugust 2002, we look forward to your response to this
clarification as scon &s possible. If you feel a meeting is
required, we would like to mest with you by October 12, 2601.
Thank you for your interest in this matter and I look forwar
Lo receiving your response. ‘ '

d

-

Finally, I wili czll your office in the next few days <o
request an appointment to mea* you a2s clearly there will be
cther issues of mutual, intersst th which we will both be
involwved in the future. ’

-

Michael F. q%lLagher.
Environment, Science & Technolegy
-Counselor

En:losuxes: AS'statea.

Cc:fuenna Mc%ay-Al;e,'
Envirenment Canada
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’ ‘ B : ' Enclosure 2
Propased Sampling by EPA in Canada

What is the purpose of EPA’s samplmg in Canada"
To collect “background™ or “reference" samples in relation to EPA’s on-going assessment of
con\ammanon along the U S. portien of the Cao: umb1a River south of the International Boundary.

How will the data be used?

Analytical results of the “background” or “reference” *amplas will be cemparcd to sediment
samples collected from the U.S. portion of the Columbia River. This information will help EPA
determine if some porticn of U.S. waters should be priontzznd for ﬁmher investigation and
cleanup.

What sample medwtype will be collected? ;
Surface sediment samples similer in sediment type/ gram size to sedzment aamples ,ollected in
the U.S.

What chemical analyses will be conducted on each Esavmple? c4
Metals, pesticides, and polvchlor‘inated bipheayls (PCBs)

Where are the proposed sample {ocations? (Please see figure preserxted in Enclosurs 1)
Lower Arrow Lake in Castlegar, B.C.
near Hugh Kennleyside and Brilliant Dams in Ca.t egar
.near Waneta and Sevenmile Dams along the Pend Oreille River
Up to four different sediment types are propo sed for collection at each of thc-se Iocauc ns.
- Examples of sediment types are, coerse, fine, very nne ete.

How were these locations determined? , S
For purposes of EPA’s assessment. “background” or * ‘refesence” concentrations are established

by collecting samples upstream or outside the influsnce of potcnt-al contaminant sourses. Based
on the IocaUGn of "OIFnt a. contarmnant sources to the pomon of thc Columbaa Rlver bﬂ'ma

* When is the proposed ssmp'mg ewent" SO B S o B
Because it is important for EPA to complete all assessmenbrelaxed actmtles wu‘xm the staxu'orv
deadline of August 2002, the desired time frame to conduct sample collection is October 2001.
Some examples of “assessment-related activities” are; sampie collection and labaratory analysis.
data validation, evaluation and interpretation of recults znd report writing..

What are EPA’s intended coordination efforts with Canada for this proposed sampling
event?
EPA intends te fully coordinate and corm—numcate planned sampling activities and
schedule with Environment Canada and BC Ministry of Water, Land and Air Protection
(WLAP) prior 1o conducting any sample co le;nop activites in Canada.
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Enclosure 2
Page 2

EPA will provide Environment Canada and WLAP early norice of its planned schedule.
Baoth will be provided the vpportumtv to accempeny EPA curmg field sampling activities.
as well as the oppormunity 1o assist in sample collection.

EPA will seek input from Environment Canada and WLAP staff regarding the proposed
sample locations given their familiarity with River conditions and characteristics.

EPA will ensure the opportunity for Envzromnem Ccnada and WLAP to obtain split
samples. :

EPA. intends to provide Environment Canada with a copy of its Sampling Plan and has
already provided WHAFP with 2 copy of the Plan as part of the collaborative information
sharing effort i the region. - .

EPA intends 10 provide Eavironment Canada and WLAP witha copy of the sampl\.

results as soon as it is available and will continue to keep both offices informed of EPA’s

activities related to the assessmen: of the U.S. portion of the Cotumbiz River.
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SUMMARY OF CON”UNICA TION

/V\O\mca Tonel, EPA Pegion 1D éde Assessment Manager dtscussed

- overview of Superfung site assessment process
| — overview ¢ upper Columbiaq River sile Inveshigat©n and purpose
| of Epp's pmpose.d éedmnent' éamphg ot lower AMron lake

. in Canada
- 0‘““’”"“’9‘:’ of EPA's communicahon  wikh governmant of Ganade,

daﬂ'\nﬁ doaciy 0 élerg ool in 633141‘@ Perm]ssaon “+o conduct
Sampliyg 1N Canada . ‘
- EPAIS requ_q_s{— r‘eaa(cung e 'eXCesﬁ éedtﬁ’\er\'f 6(2\’1‘@‘?5
curvently in -+he p05§c>s510r) of BQ,\MLAP

Th‘l-s was %\lowed bﬁ RS A
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assuring EPA Hhat @ dedereninachoh on EPAS nsques—l—
wowd be -made: wd’hm 'z wceks -

Recorded b&’. : ~
Momica, Tone| fpnl 16,2007

EPA Form 13004 (7.72) REPLACES EPA HQ FORM 8300-3 WHICH MAY BE USED UNTIL SUPPLY {3 EXHAUSTED.
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~ Reply To

Attn Of: ECL-115

Mr. Peter Fawcett, Deputy Director
United States Transboundary Division
Department of Foreign Affairs &
International Trade \
Lester B. Pearson Building, Floor A-6
125 Sussex Drive . :
Ottawa, Ontario Kla 0G2

‘Dear Mr. Fawcett:

I am writing as a follow-up to the teleconference of
April 25, 2002, between U.S. and Canadian government staff
regarding the request by the U.S. Environmental Protection Agency
(EPA) to collect sediment samples from Lower Arrow Lake in
Canada. We have also requested the extra volume of sediment
collected by the British Columbia Ministry of Water, Land and Air
Protection (WLAP) during its past Columbia River monltorlng
effort. :

I appreciate your taking the time to speak with my staff on
these matters. As discussed during the teleconference, the
dialogue between U.S. and Canada regarding EPA’s request to

~obtain access to Lower Arrow Lake was initiated in the Spring of
2001. The Region appreciated the commitment by you to respond to
our requests within two weeks of the April 25 teleconference and
remains hopeful that a response is forthcoming. To streamline
the process, please include in your letter a designated contact
for future reference. ' ’

- EPA -4is -continuing to consider all possible options in
establishing “background” concentrations for its ongoing
‘investigation of hazardous substance contamination along the U.S.
portion of the upper Columbia River in northeast Washington. The

" Region will be reviewing the quality and usability of analytical
data provided by The Confederated Tribes of the Colville Indian
Reservation pertinent to sediment samples collected from the
Columbia River Basin in Canada. In accordance with the
government-to-government relationship between EPA and the Tribes,
EPA is obligated to consider and review the quality and usability
of this information. A copy of the analytical data has been
provided to Canadian federal government staff.

1 Pape




‘Thank you for your valued involvement in this matter. We

look forward to your written response to our requests and future
cooperation between both countries in addressing contamination

issues.

cC:

Sincerely,

. Iani
Regional Administrator

Christine Todd Whitman, EPA Administrator

Mike Gallagher, US Embassy-Ottawa
Marianne Horinko, EPA Office of Solid Waste and

. Emergency Response

Judith Ayers, EPA Office of International Activities
Pete Christich, EPA Office of Interational Activities

Eric Running, U.S. State Department

Tom Fitzsimmons, Director, WA Department of Ecology

Derek Thompson, Minister of BC - Water Land & Air
Protection (WLAP)

Tim Hodges, Canadian Embassy




Department of Foreign Affairs
and International Trade

Ministére des Affaires étrangéres
et du Commerce intemational

- 125 Sussex Drive
Ottawa, Ontario
K1A 0G2

January 17, 2003
NUE-0007

Mr. Curtis Stone . ‘
Environment, Science and Technology Counsellor
Embassy of the United States

490 Sussex Drive

Ottawa, Ont.

K1N 1G8

Dear W:

| am responding to a letter from Michael Gallagher of October 3, 2001 regarding the
request by the U.S. Environmental Protection Agency (EPA) to collect sediment samples from
locations along the Columbia and Pend Oreille Rivers in Canada as part of the Superfund
program. | regret the delay in replying to you, but this unprecedented request has raised
several policy and legal questions that required further investigation.

As you may know, there is a high degree of cooperation and information sharing on
many scientific and technical environmental matters between EPA Region 10 and Environment
Canada, the BC Ministry of Water Land and Air Protection (WLAP) and others. We strongly |
support this cooperation, which has resulted in many initiatives to promote enhanced
environmental protection.

We understand that a petition has been filed with EPA to determine if Lake Roosevelt is
a priority site for clean up under the Superfund program and the request to conduct sampling’
~according to EPA protocols in Canada is to assist in this determination. However, as this
request is outside the normal range of our bilateral cooperation and could ultimately lead to.
liability for the costs of clean up of the site, we felt it was necessary to investigate the possible
implications for Canada.

In this case, the potential liability would be in relation to historical accumulations of
pollutants, rather than current discharges, which continue to be monitored through ongoing,
pollution prevention regimes. This would be particularly worrisome, as we understand from
discussions with WLAP and Environment Canada officials, the Canadian companies in question
have a record of compliance with federal and provincial regulations and have invested in
substantial upgrades to the facilities in order to better control discharges.

w2
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As Mr. Gallagher mentioned in his letter, there are collaborative efforts between the EPA
region and WLAP on monitoring conditions along the Columbia River. We understand that the
WLAP’s data and analysis based on annual surveys of conditions along the River have been
made available to the EPA. We also note that the EPA has received data based on sampling in
the Columbia and Pend Oreille Rivers from a private company in Canada.

As this is the first such request received, federal authorities actively considered the
potential implications and ramifications. Officials from this Department met with officials from
the US State Department and the EPA, including Region 10, via telephone, in
Washington, D.C. on April 25, 2002, to discuss the background and nature of this request. The
EPA outlined the Superfund process that is to be followed, in response to the petition received.

It is not the intention of this Department to reduce or diminish the excellent cooperative
efforts between the different federal, state and provincial participants to protect and enhance
environmental conditions. However, in the absence of a clearly defined framework to address
issues of reciprocity, sovereignty and liability, we are not prepared to accede the request from
the EPA. :

Yours sincerely,

.

Bruce Levy
Director
U.S. Transboundary Division

c.c. Ms. Jenna McKay-Alie, Environment Canada




